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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14008
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ERIK M LTON POCLE
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CPI Nl ON AND ORDER

Respondent has appeal ed fromthe decisional order of
Adm ni strative Law Judge Patrick G Geraghty, wherein the |aw
judge granted the Adm nistrator's notion for summary judgnent and
affirmed the energency revocation of respondent's airman
certificate.! By that order, the |aw judge found that, since

respondent had been convicted of a state statute that prohibited

A copy of the law judge's order is attached.
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the sale of controlled substances, revocati on was warranted under
section 61.15(a) of the Federal Aviation Regulations ("FAR " 14
C.F.R Part 918),2 because the conviction was for nore than
sinpl e possession. As discussed bel ow, we deny respondent's
appeal .

In the Enmergency Order of Revocation (conplaint), dated
March 15, 1995, the Adm nistrator alleged that respondent
vi ol ated FAR section 61.15(a) as follows:

On or about Decenber 3, 1990, in the Minicipal Court of

California, County of Tulare, Visalia D strict,

Visalia, California, you were convicted for the fel ony

of the Sale of Chem cals and Equi pnent for Mking

Controll ed Substance in violation of California Health

and Safety Code Section 11366. 7.

Based on this conviction, the Adm nistrator further alleged
t hat respondent | acked the care, judgnent, and responsibility, as
well as the qualifications, required of a certificate hol der.
The | aw judge agreed, finding that respondent's conviction for

nmore than sinple possession nade the sanction of revocation

appropriate. (Decisional Oder at 2.)

2 8§ 61.15 O fenses involving al cohol or drugs.

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture,
sal e, disposition, possession, transportation, or
i nportation of narcotic drugs, mari huana, or depressant or
stimul ant drugs or substances is grounds for--

* * * * *

(2) Suspension or revocation of any certificate or rating

i ssued under this part.

Respondent wai ved expedited review of the charges under Subpart |
of the Board's rules of practice for energency cases. See 49
C.F.R Part 821.54-57.
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On appeal, respondent first contends that an energency
revocation was not warranted in his case, as there was no show ng
that he now | acks the qualifications necessary to hold a private
pilot certificate: the Adm nistrator nerely stated that he was
convicted of a drug-related crine in 1990. It is well-settled,
however, that the Board is not enpowered to reviewthe
reasonabl eness of the Adm nistrator's determ nation that an

energency requiring i medi ate action existed. See Adm ni strator

v. Correa, NTSB Order No. EA-3815 at 3 (1993); Adm nistrator v.
Meal ey, NTSB Order No. EA-3634 at 2, n.4 (1992).

Al t hough he does not dispute his Decenber 1990 convicti on,
respondent asserts that a hearing before an adm nistrative | aw
judge is warranted on the issue of sanction, since section 61.15
authori zes a sanction of suspension or revocation. The
ci rcunst ances surrounding the conviction are relevant to the
determ nation of the severity of sanction, he continues, and,
therefore, he was prejudiced by the |aw judge's i ssuance of a
decision without a hearing. The Admnistrator replies that it is
current FAA policy to revoke, barring extraordi nary
ci rcunstances, an airman's certificate when the airman has been

convicted of nore than sinple possession of illegal drugs.?

3The Administrator cites 54 Fed. Reg. 15144, 15146 (Apri
14, 1989) for the guideline that a drug conviction for nore than
a sinple possession, except in extraordinary circunstances, Wl
result in certificate revocation. Anmong the factors considered
to determ ne whether circunstances are extraordinary are the
ci rcunst ances underlying the crimnal conviction, the tine that
has passed since the conviction becane final, and evi dence of
rehabilitation. FAA Order 2150.3A, change 8, App. 1
Additionally, we note that the Board is bound by the
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The Adm nistrator's attachnents to the Motion for Summary
Judgnent show t hat respondent was convicted of know ngly selling
a "chem cal, drug, |aboratory apparatus and device" to be used to
"unl awf ul I y manuf acture, conpound, convert, process and prepare a

4 Also attached to the notion was a letter

control |l ed substance.™
fromrespondent to the FAA, dated February 14, 1995, wherein he
admtted that his conpany "previously sold ephedrine
hydrochloride legally and | guess | mnimzed the severity of
selling it to a friend in 1990." Al though respondent asserts on
appeal that the information is insufficient support for the | aw
judge's conclusion that he participated in a crimnal enterprise
for economc or commercial gain, the fact remains that respondent
was convicted of unlawfully selling a chem cal used to

manuf acture a controll ed substance, and that conviction is for

nmore than sinple possession of contraband. As we stated in

Adm nistrator v. Piro, NTSB Order No. EA-4049 at 4 (1993),

(..continued)
Adm nistrator's interpretations of witten agency policy guidance
relating to sanction. 49 U S.C. § 44709(d)(3).

‘Respondent was convicted of one count of the follow ng:

Sal e of chem cals and equi pnent for nmaking controlled
substance, in violation of Section 11366.7 of the
[California] Health and Safety Code, in that on or about the
17t h of August, 1989, [he] did willfully and unlawfully sel
a chemcal, drug, |aboratory apparatus and device with

know edge that such chem cal, drug, |aboratory apparatus and
device was to be used to unlawfully manufacture, conpound,
convert, process and prepare a controll ed substance for

unl awful sale and distribution.

(Conplaint in California v. Poole and Judgnent Proceedings at 1,
attachnments to Admnistrator's Mdtion for Summary Judgnent.)
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any drug conviction establishing or supporting a
conclusion that the airman possessed a controll ed
substance for profit or commercial purposes is a
flagrant one warranting revocati on under the

regul ation. An individual who know ngly participates
in a crimnal drug enterprise for econom c gain thereby
denonstrates such a disregard for the rights and |ives
of others that he may reasonably be viewed as | acking
the capacity to conformhis conduct to the obligations
created by rules designed to ensure and pronpte

avi ation safety.

See al so Adm nistrator v. Nave, NTSB Order No. EA-4257 at 3

(1994) ("Piro established that one category of drug conviction
shoul d al ways be consi dered serious enough to justify the

Adm ni strator's choice of revocation under FAR section 61. 15,

w thout regard to the seriousness of the airman's actual conduct
in connection with the conviction").

Wil e summary judgnent is not always appropriate in section
61.15 cases that do not involve aircraft use,® it is,
neverthel ess, appropriate in the instant case, given respondent's
conviction for nore than sinple possession of a controlled
substance for commercial gain and the Adm nistrator's clear
policy on the effect of such a conviction on a respondent's

airman certificate.

°See Adnministrator v. Butchkosky, NTSB Order No. EA-4229 at
6-7 (1994).




ACCORDI NAY, IT IS ORDERED THAT:

1. Respondent' s appeal is denied; and

2. The deci sional order and the energency order of revocation
are affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT and

GOGLI A, Menbers of the Board, concurred in the above opinion and
order.



